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LEGAL REGISTRY 
for STENOGRAPHERS 
Call MI 2-3355 


for the right legal steno 
SELECTIVE PLACEME 
EMPLOYMENT AG®™ 
17 William St.. 


any certificate purchased at the 
sale by a municipality. 
time Motion granted. 
title 


that 

that 
haser shall 
ne and mei 
at the expira-,; 
nless the pur- 
O possession or 


LEASES — Clause in lease giv- 
ing landlord lien on all per- 
sonal property of tenant in 
demised premises, contained 
in paragraph dealing with 


Enrollment Now Open in State Bar Group 
Life Insurance 


Members of the New Jersey;Jr., President, that th 
State Bar Association have just; enroilment period is ope 
peen notified by John H .Yauch,!the month of October f 
— bers and their employee 
default in the payment of rent.! ticipate in a plan of Gr 
Properly construed and assum-/ Insurance. 








ght of redemp- 
time. 
ile the City still 
icate, Chap. 73 P.L. 
cted which amend- 
1-79 so that the 20| 
1on was made inap- 
mere tax sale certifi- 
: purchased by a muni- 
The amended act also 
that it extends ‘“‘to all 
existing tax certificates 
dy a municipality whose 
termn.. have not expired.” 
In 1948 the City sold the tax 
certificate plaintiff's prede- 
cessor in title, who, in 1949, fore- 








goes to ir 

no constitution. 

owner in fee. 

Digested from an opinion 
Stein, J.S.C., rendered Sept. 28, 
1950. Chancery Div. Vincent v. 
Lambeck. For plaintiff—Lester 


: : t¢ 
Sandles. For defendant—Louis 4 





H. Hollander 
The complaint 
performance and plaintiff has 
moved summary judgment) owner the fee had a vested 
on the pleadings. The facts are| ;jont under the then existing | 
not in dispute. statute to have the purchasers | 
In 1926 the City of Newark jitle in 20 vears if 

purchased a tax certificate! scribed action w 

at a tax sale affecting the pre-| anq that this right 
a constitutionally changed. 
Held: The time 
vithin which 


take 


closed same. 
Defendant contends that w hen, 
the was held in 1926, the | 


is for specific 
sale 


tor of 
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cease 


} 
Sale as not taken 


could not De 
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diillila 


possession 
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landlords rights on default in 
payment of rent, construed to 
become operative only upon 
default by tenant. 
LANDLORD AND TENANT 
While wrongful refusal of a 
landlord to permit a tenant to 
sell and remove all his per- 
sonal property from the de- 
mised premises may constitute 
a conversion it does not amount 
to an eviction unless coupled 
with an intent to permanently 
deprive the tenant of his use 
of the demised premises. 
Digested from an opinion by 
Jacobs, S.J.A.D., rendered Oct. 2, 
1950. Appellate Div. Cohen v 
Korol. For appellant—Paul Lust- 
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For respondent—Paul 


(Max L. Rosenste 


bader 
Kleinberg 
atty 
Dei 
idgment for pl 
verdict of $1.940 
1946 acicndant leased 
zano and John Gabriele 


fears, prem 


mages in the s 

alleged conversion 
machinery and equipment 
re the $840 

on the ground the 
-n terminated by the con- 
landlord. 
moved for directed 
the ground ‘1) there 
s no proof of title in Marzano 
the landlord had a right to 
sale and removal of the 
his lien and (3) 
been terminated 
The motion was 
judgment went 


im ot 


i€ase€ 


f the 


prevent 
items under 
lease had not 
by the landlord. 
ismissed 
against him 


Held: (1) 


ten 


ana 
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nce of Marzano’s 
ership, re was other am- 

testimony and evidence to 
show he was the owner of mach- 

- and equipment at the time 

- assignment. In any event, 
right was clear 
appear sufficient for 
tion 


his possessory 
and would 
the conversion ac 


1 3 of the lease 


Ss 
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ne tenant 


> landlord upon t 





ing its validity against creditors, 


This plan was approve 
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SANN LAW BOOKS 
79@ Brood St. Newark 2, N. J 








the lien it purported to give was 
exercisable only upon default by 
the tenant and not before. If 
appellants construction were ac- ‘ 
cepted, it would mean the land-|/"Surance Fund appo 
lord had a lien immediately and | the Association are Mi 
could prevent disposition by the FE. Dillon of Trenton, 
tenant of his personal property |cf the Association, Ge 
in his ordinary business opera-' nell of Camden, Chairm 
tions; though no default had yet | Insurance Committee. ¢ 
occurred. : el P. Kristeller of Newa 
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under the lease: |... , a 
bannme 494A 4 (inental Assurance Con 
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constituted a| Chicago through the < 
ate = T ) ‘9110 } r - 
¢ plaintiff to John A. Couch, Jr. & 
value of the “I Newark. 
- converted Under the Pl me 
by plaintiff Associati 
exercised are 
$1000 
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Insurance Committee 
association after~ con 


study. The three Truste 
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conduct 
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DIGESTS OF RECENT OPINIONS 


gIMINAL LAW — On indict-| The check was returned 

ment for issuing check with sufficient funds 

> meq inten to defraud contrary to 
Damm ps, 2:134-17 
2 LW state to prove that maker is- 

syed it with intent to defraud 











to defraud. Kapelsohn 
mut that on the same 






by fa knowing there were no funds ;,, sd almost $800 in the 
gee insufficient funds in the) acco, that although he 
aig bank knew were outst 
Where in charge on indict- chech paseo _there 
ment under R.S. 2:134-17 the more than suffici f 
ri Court charges on the provi- for anak 
me ions of R.S. 2:134-18, it ought the ; 
ito explain and delimit the less than 





effect of the statutory pre- tha 
p. sump ion raised therein. had been deposited in 
_ MRIMINAL LAW — RULES — coun 
a Qmis-ion in charge may con- 
os stitut: reversible error though 
: no rejuest to charge as provid- was a balance of 
ed in Rule 2:7-8 was submitt- account 


posited ana 




















: Both Gordon and Kapelsohn 
burden is OM :estified and denied any 


23rd. 
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| Held: The issue in the cause | 
defendants knew| 
nsufficient funds to} 


was whether 
there were 
cover the check and intended to 
defraud when they delivered the 
check. The burden was on the 
state to prove both these ele- 
ments beyol reasonable doubt. 
From a reading 
appears this 
was not j 





rminative issue 
sly submitted to 





the jury which may have been 
misled int giving improper 
weight resumption in 


~ Though the stat- 
utory presumption was referred 
charge nothing 





to twice in the 


was Said as its meaning; nor 
was the jury directly instructed 
that no nviction could be re- 


it was satisfied be- 
yond a reasonable doubt that de- 
endants : é the check with 
knowing their 


ntent t 
accol icient. 


vas submitted 
l h itutory pre- 
ption v 10 longer of weight 
been brought 
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o the ju tention. Assum- 
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refer to i laving done so, it was 
fairly in nt on it to delimit 
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The St ntends the omis- 
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CLASS ACTIONS — A class fo 
the purpose of a class action 


does not exist where the wish 
of many to enforce the several 
common right involved is in 
doubt 

—Where persons severally 


imilar right which 
some desire and many do not 
desire to enforce, an action by 
a few on behalf of all is a spur- 
ious class judgment in 
which is conclusive only on 
those who join as parties to 
the action, and no injunction 
should issue therein affecting 
the rights of those not joining. 
Digeste n opinion by 


JAI endered Oct. 4, 


possess 
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This Company operating throughout 
the State of New Jersey is engaged 
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title service. 

To attorneys it offers a prompt, 
competent and cooperative service in 
examining, insuring and closing titles. 


Largest and most complete title 
plants in New Jersey 
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1] Local 401. 
Samuel L. Roth- 
ris & Ox- 
tham L. Fried- 
For defendant- 
t tavis (Wil- 
n the brief 
1ls from an in- 





eriocutory dn nction 

The liti ion concerns the 
method ng dues to a 
labor union local. Plaintiffs and 
most of yyees of Singer 
severally empowered their em- 
ployer to deduct or “check-off” 





the dues from their wages and 
pay them he Local laintiffs 
becoming issatisfied, brought 
this suit and obtained an inter- 
locutory injunction restraining 
the employer from paying to the 


Union th of any and all 
member employees. There are 
about 4,006 nbers of the Local 
who have thorized the check- 
off. Plaintiffs allege they con- 
stitute a class, and that the sev- 
en plaintiffs ie not only for 
|themselves but on behalf of all 
}employees who have signed the | 
check-off authorizations. 








| 

| tice } 
| Plaintiffs grievance appears to 
| 





|be that the Local is a unit of 


an International which had been | 





of the charge it} 


Booklet Explains New Social Security Act 
The new 1950 Social Security; What tax rate applies to me? 
Act provides benefits for some| When do I pay the tax? 
1)™“~million additional persons Employers will want to know 
and imposes taxes to pay for|hcw the new law affects their 
them. {pensions plan, what new em- 

The new law is the toughest|Ployees will be covered. House- 
to understand that has ever| Wives will need to know under 
come out of Congress. Tax ex-/€xactly what circumstances 
perts will be expected to answer they ll have to pay taxes for 
a multitude of questions such|COMmestic servants. 
as these: To help tax experts answer 

Am I considered a self-em-| these and the hundreds of other 

ployed person? questions that will arise, Pren- 
; tice-Hall has published The 1950 
Social Security Act With Ex- 
planation. The booklet is avail- 
able for $1.50. 


affiliated with the cIo and that 
the International had been ex- 
pelled by the CIO last November. | = 
They say the connection with the} who fai] to join, are not conclud- 
CIO was a vital factor in win-| eq. Until they come in they are 
ing their allegiance to the Lo-! not parties, actual or construc- 
Cal tive, and no injunction should 
Held: A class action is a device} be made touching them. 
by which prosecution or defense Furthermore, the plaintiffs 
on behalf of many by a few is of| have not shown that continu- 
ereat social utility. But inas-/| ance of the check-off system will 
much as the rights of the many} work an irreparable injury even 
who are not before the court|}to them and therefore they do 
may ke affected, the court must; not show a ground for any inter- 
se Vigilant to protect their rights.| locutory injunction, even a nar- 
In the present suit, the rights of; rower one than that granted. 
the employees are several, not If the plaintiffs desire to con- 
oint. They do not constitute a|tinue their membership in the 
single class but at least two/Local, they must pay dues and 
‘lasses: those who want the! the check-off system is no detri- 
check-off discontinued and those| ment to them. There is no clos- 
who don’t. Obviously plaintiffs|ed shop agreement with the em- 
present the and if the plaintiffs want 
and yet they seek to speak for|to stop the deduction of dues 
them. The injunction violates; from their salaries because they 
fundamental principle that|/no longer consider membership 


1 


no injunction be granted affect-|in the Local desirable, all they 








do not re latter group) ployel 


ing the rights of persons who! need to do is resign from the 

are not parties and are not rep-| Local and the check-off of their 

resented in the suit dues would stop immediately. 
Plaintiff argues that a “class” Reversed with costs 


‘onsists of those having ident 
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explain the policies and practices that 
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DIGESTS OF RECENT OPINIONS 


TAX SALES — The 20 year limit- | mises in question. At that time 
ation on validity of tax sale) B.S. 
certificates prescribed in R:S.| 





of a tax sale purchaser 
54:5-79 as amended, does not|' cease and determine and 


at the tax sale and subsequent-| chaser 
ly sold by it to a private pur- 
chaser. 

TAX SALES — CONSTITUTION- 
AL LAW — The 1942 amend-| 


ition within that time. 
In 1942, while the City still 
held the certificate, Chap. 73 P.L. 


54:5-79 provided that title 
shall 

the 
apply to a certificate original-| certificate be void at the expira- 
ly purchased by a municipality | tion of 20 years unless the pur- 
enters into possession or 
forecloses the right of redemp- 


any certificate purchased at the 


sale by a municipality. 
Motion granted. 


LEASES — Clause in lease giv- 
ing landlord lien on all per- 
sonal property of tenant in 
demised premises, contained 
in paragraph dealing with 
landlords rights on default in 
payment of rent, construed to 
become operative only upon 
default by tenant. 





ment of R.S. 54:5-79 removing | 1942 was enacted which amend-} LANDLORD AND TENANT — 
the 20 vear limitation on tax|€d R.S. 54:5-79 so that the 20| While wrongful refusal of a 
sale certificates purchased by Ye@r provision was made inap- landlord to permit a tenant to 
a municipality at a tax sale plicable where tax sale certifi- sell and remove all his per- 


goes to remedy and violates, cates were purchased by a muni- 


no constitutional right of the |cipality. The amended act also 
owner in fee. provided that it extends “‘to all 
Digested from an opinion ir. ee ee certificates 
Stein, J.S.C., rendered Sept. 28 {held by a municipality whose 


1950. Chancery Div. Vincent v.|‘¢*™S have not expired.” 





sonal property from the de- 
mised premises may constitute 
a conversion it does not amount 
to an eviction unless coupled 
with an intent to permanently 
deprive the tenant of his use 

















Lambeck. For plaintiff—Lester In 1948 the City sold the tax of the demised premises. 
Sandles. For defendant—Louis certificate | to plaintiff's prede- Digested from an opinion by 
H. Hollander. cessor in title, who, in 1949, fore- Jacobs, S.J.A.D. rendered Oct. 2 
eS , — ...| closed same. 1/1950. Appellate Div. Cohen v. 
The complaint is for specific! perendant contends that when! Korol. For appellant—Paul Lust- 
performance anc plaintiff has the sale was held in 1926, the|bader. For re pondent -Paul R. 
moved for summary judgment] owner of the fee had a vested] Kleinb (Max L. Rosenstein, 
on the pleadings. The facts are| riont under the then nara bie ty ) 
not in dispute. ne statute to have the purchasers} Defendar appeals ‘com a 
In 1926 the City of Newark) title cease in 20 years if the pre-; judgment for plaintiff on a jur 
purchased a tax sale certificate | scribed action was not taken) verdict of $1,940. 
at a tax sale affecting the pre-|anq that this right could not be in 1946 dant leased to 
constitutionally changec | Pet » Marzano and John Gabriele. 
Held: The time limitation ofja sacbaae rs, for five years, prem- 
20 years within which. to fore-; ises in Newark. The third para- 
close or take possession under f 
tax sale certificate is a matt 
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ana restriction on 


remedy and|tl 
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nr of limitations p lor to ll- 
MORTGAGE ing of the bar created b 

FUNDS statute | 
AVAILABLE The contention that the re-| by 


Members 


of 


Enrollment Now Open in State Bar Group 


Life Insurance 


the New 


Jersey 
State Bar Association have just 
peen notified by John H .Yauch, | 


Jr., President, 
enroilment period is ope 
the month of October f 





bers and their employee 





default in the payment of rent. 
construed and assum- 
validity against creditors, 
the lien it purported to give was 


Properly 
ing its 


Insurance. 
This plan was approve 
Insurance Committee 


exercisable only upon default by 


the tenant 


appellants construction were ac- 
the land- 
lord had a lien immediately and 
disposition by the 
tenant of his personal property 
in his ordinary 
though no default 


cepted, it 


could prevent 


tions; 
occurred 


would 


and not before. 


mean 


business 





sought to s 





opera- 
had yet 
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association after~ con 
study. The three Truste 
Insurance Fund appo 
the Association are Mi 
E;. Dillon of Trenton, 

cf the Association. Ge 
nell of Camden, Chairm 
Insurance Committee, < 
i =_eme of Newz 


If 


and re emove the machi tings | rect . The insurance p! 
under the circumstances the de- tinental are oe 
fendant’s conduct constituted a/©M!cago through the ¢ 
conversion enti plaintiff to John A. Couch, Jr. & 
recover $1,100, the value cf the “1 Newark. 

goods converted. Under the Plan, me 
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verdict 


by 
dismissed 
against him. 


written 
Cwnership, 
ple 
show he was 


in New Jersey inery and equipment at the time 
Capital and Surplus over $1,600,000 oe a 
his possessory right was clear 
and would appear sufficient for 
UniTeD STATES MORTGAGE & TITLE J ti: conversion seus 
2) Paragraph 3 of the lease 
dealt primarily with the rights 


of the landlord 


I creditors. 
assignee stabenasi to sell and 
nove the ‘hinery and equip- 
me! ron gon premises but was 
pr from so doi the 





believed 


def who he had 
that under the lien provi- 
sion in paragraph 3 of his lease 
The assignee then instituted this 
suit seeking damages in the sum 
of $1,100 for alleged conversion 
of the machinery and equipment 
and also the return of the $840 
seoreand on the ground the lease 


ad been terminated by the con- 
duct of the landlord. 
Defendant moved for 
on the ground 
was no proof of title in Marzano 
(2) the landlord had right to 
‘revent sale and removal of the 
T under his lien and 1/3) 
had not been terminated 
the landlord. The motion was 
and judgment went 


directed 
‘l) there 


Held: (1) While there no 
evidence of Marzano’s 
there was other am- 
testimony and evidence to 
the owner of mach- 


was 


upon the tenants 
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‘AL LAW — On indict- 


under R.S. 2:134-17 the more than sufficient f 
charges on the provi- cover the check for 3 
of R.S. 2:134-18, it ought s indicate t 


DIGESTS OF RECENT OPINIONS 





The check was returned 
sufficient 


Both Gordon 


for issuing check with 
to defraud contrary to 
2:134-17 burden is on 
to prove that maker is- 


Tunas 








“ : : to raud. 
t with intent to defraud ut that on the same 


ng there were no funds 
sufficient funds in the 


had deposited 
and that 
were 


thought 


LeAIINt 
LOUTLL 


in charge on indict- checks he 





plain and delimit the is less 

of the statutory pre- 23rd 
ion raised therein. had t deposited in 
4L LAW — RULES — count, on December 24 





ion in charge may id 

reversible error though the close of Decemt 
uest to charge as provid- was a balance of 
tule 2:7-8 was submitt- account 


con- been deposited 


























for 


there 

funds 
590. The 
he actual 


than $11, 











in- 


and Kapelsohn 
testified and denied any intent 
Kapelsohn pointed 
day, 
almost $800 in the 
although he 
outstanding 
was 


he 


to 


. $1,800 
the ac- 
th $795 
that at 
h there 

in the 
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title service. 
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| 
| Held: The in the cause 


issue 
was whether defendants knew} 
there were ufficient funds to} 





cover the k and intended to 
defraud when they delivered the | 
check. The burden was on the 
state to prove both these ele-| 
ments beyond a reasonable doubt. 
From a reading of the charge it 
appears this determinative issue 
was not ad submitted to 
the have been 
giving improper 

presumption in 
Though the stat- 
n was referred 





"QUALELY 


h may 





jury wl 
misled int 
weight to 

R.S. 2:134-1 


utory presumptio 


to twice in the charge nothing 
was Said as its meaning; nor 
was the jury directly instructed 
that no conviction could be re- 


was satisfied be- 
doubt that de- 
the check with 
intent to knowing their 
account was insufficient. 

Wh vas submitted 
to the ju he statutory pre- 
nger of weight 
been brought 


turned unless it 
vond a reas 


fandants 





en 


sumption 


1 nee 





o the ition. Assum- 
ing the ( S liberty to 
refer to ione so, it was 
1irly in to delimit 
s effect 
The Stat tends the omis- 
sion as the pro- 
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CLASS ACTIONS - class fo 


— 


the purpose of a class action 
does not exist where the wish 
of many to enforce the several 
common right involved is in 
doubt. 

—Where persons severally 
possess a similar right which 
some desire and many do not 


desire to enforce, an action by 
a few on behalf of all is a spur- 


ious class suit, judgment in 
which is conclusive only on 
those who join as parties to 
the action, and no injunction 
should issue therein affecting 
the rights of those not joining. 
Digeste Opinion by 


endered Oct. 4. 
Local 401. 


Samuel L. Roth- 


Bigelow, J 


1950 








) I ‘is & Ox- 
y Abral 1 L. Fried- 
counsel). For defendant- 
appellant Morton Stavis (Wil- 


liam Rossn re on the brief) 
Defendan from an in- 
terlocutory dn ion. 
The litig concerns’ the 





ng dues to a 


method ‘ 
Plaintiffs and 


lahor ini 
jiabor union 





most of loyees of Singer 
severally empowered their em- 
ployer to de t or “check-off”’ 
the dues from their wages and 
pay them Local. Plaintiffs 
becoming issatisfied, brought 
this suit and obtained an inter- 
locutory injunction restraining 
the em ym paying to the 
Union any and all 





member employees. There are 
about 4,000 members of the Local 
who have the check- 


rizea 





off. Plaintiff illege they con- 
stitute a class, and that the sev- 
en plaintiffs le not only for 


themselves but on behalf of all 
employees who have signed the 
check-off authorizations. 

Plaintiffs grievance appears to! 
be that the Local is a unit of 


an International which had been} 


Booklet Explains New Social Security Act 


The new 1950 Social Security 


Act provides benefits for some| 


10“>million additional persons 
and imposes taxes to pay for 
them. 

The new law is the toughest 
to understand that has ever 


come out of Congress. Tax ex-| 


perts will be expected to answer 


a multitude of questions such 
as these: 
Am I considered a_ self-em- 


ployed person? 


affiliated with the CIO and that} Z . 
| planation. The booklet is avail- 


the International had been ex- 
pelled by the CIO last November. 
They say the connection with the 
CIO was a vital factor in win- 
ing their allegiance to the Lo- 
cal 

Held: A class action is a device 
by which prosecution or defense 
on behalf of many by a few is of 


great social utility. But inas- 
much as the rights of the many 
who are not before the cour 


may be affected, the court must} 


be vigilant to protect their rights. 
In the present suit, the rights of 


the employees are several, not 
joint. They do not constitute a 
single class but at least two 
classes: those who want the 


check-off discontinued and those 
who don’t. Obviously plaintiffs 
do not represent latter group 


the 


and yet they seek to speak for 
them. The injunction violates 
the fundamental principle that 


granted affect- 
persons who 


injunction be 
ing the rights 
are not parties and 


no 


ol 


are not rep- 
resented in the suit 
Plaintiff argues that a “class” 
‘onsists of those having identi- 
1 


ga] Y 
aii 





ts and includes both thoss 
who do not 
‘nforce their rig] 





those 








vhere 


many 


right is doubtful 


to eni 
The 


nas come to be known a: 


orce 


action here 





a spurious class suit. Those who 
ish to join in the suit may do 
Oo by becoming parties to the 
and are concluded by the 

e} while the employee 








What tax rate applies to me? 
When do I pay the tax? 


Employers will want to know 
ihew the new law affects their 
{pensions plan, what new em- 


|ployees will be covered. House- 
wives will need to know under 
exactly what _ circumstances 
they'll have to pay taxes for 
Comestic servants. 

To help tax experts answer 


these and the hundreds of other 
questions that will arise, Pren- 
| tice-Hall has published The 1950 
Social Security Act With Ex- 


able for $1.50. 





who fail to join, are not conclud- 
ed. Until they come in they are 
not parties, actual or construc- 
tive, and no injunction should 
be made touching them. 

Furthermore, the plaintiffs 
have not shown that continu- 
ance of the check-off system will 
work an irreparable injury even 
to them and therefore they do 
not show a ground for any inter- 
locutory injunction, even a nar- 
rower one than that granted. 

If the plaintiffs desire to con- 
tinue their membership in the 
Local, they must pay dues and 
the check-off system is no detri- 
ment to them. There is no clos- 
ed shop agreement with the em- 
ployer and if the plaintiffs want 
to the deduction of dues 
from their salaries because they 
no longer consider membership 


stop 





in the Local desirable, all they 
need to do is resign from the 
Local and the check-off of their 
dues would stop immediately. 


Reversed with costs 
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Assumption of Risk — A False Issue 





In White v. Ellison Realty Corp., 5 N. J. 228, 235 '1950', our 
Supreme Court said: 

“We reach a like conclusion on the question of the 
plaintiff’s contributory negligence or assumption of risk. 
These legal concepts are virtually identical. * * *” 

Probably no concept in the field of torts has been more per- 
plexing than assumption of risk. The concept is cloudy, and al- 
though lawyers confess their inability to comprehend, yet they 
trust that a jury will understand what they do not, and somehow 
successfully apply it. It is time to ponder whether assumption 
of risk is indeed a distinct concept or worth retaining in the law. 

Assumption of risk originated in the master-servani field. As 
there used, it had two widely different meanings. In one usage it 
related to those hazards of work which existed despite the employ-| 
er’s due care and as to which the employer’s duty was merely to 
warn the uninitiate. The experienced employee was said to as- 
sume the risk of those hazards which normally attend a properly 
operated work establishment if he either knew or should have 
known of them. As thus used, assumption of risk was not an 
affirmative defense to negligence; rather it was an alternative 
way of saying that the defendant was not negligent. 

Assumption of risk, in that sense, today appears as well in 
other fields. Hence, we sometimes say that a passenger assumes} 
the risk of the ordinary movements of a bus; or that a patron 
assumes the risk of hazards of amusement devices and events. 
As in the field from which the concept was borrowed, it here ex- 
presses only the conclusion that no negligence is shown. 

In its other usage, assumption of risk was an alternative state- 
ment of the conclusion that the employee was contributorily neg- | 
ligent. If a hazard resulted from the employer’s negligence, the | 
employee assumed the risk if, with actual knowledge of the dan-| 
ger, he imprudently exposed himself to it. 

Assumption of risk in this latter sense likewise appears out- 
side the master-servant field. It is this usage of the term that 
was considered in White v. Elhson Realty Corp., supra | 

Some unhelpful distinctions have been suggested between as- 
sumption of risk, as thus used, and contributory negligence. It is 
said, for example, that assumption of risk rests upon contract; 
but the suggestion is of no functiona! import, and in fact assump- 
tion of risk is invoked where no contractual relationship exists. 
It is also suggested that one may assume the risk even though, 
after exposing himself to it, he acts with the greatest of care So, | 
if a person chooses to descend by a dark stairway when a lighted | 
one is available, it is said that he assumed the risk even though 
while in the process of descending he exercised due care. But 
this suggestion is artificial; it merely selects one act of contributory 
negligence for special characterization. The test with respect to 
both assumption of risk and contributory negligence is the same— 
behavior of a reasonably prudent man—and in the stated hypo- 
thetical case the issue is simply whether a reasonably prudent 
person would have used the unlighted way. Hence, the concept of 
contributory negligence fully embraces that situation. 

Although, as suggested above. assumption of risk originated 
merely as alternative statements either that the defendant was not 
negligent or that the plaintiff was contributorily negligent. yet 
somehow the term acquired the status of an independent concept 
distinct from negligence and contributory negligence. The prac- 
tical result must be injustice. Subject to proximate cause, the 
issue of liability in the usual negligence case involves two basic 
questions: Was the defendant negligent?: Was the plaintiff con- 
tributorily negligent? To superimpose upon each of these ques- 
tions the further question whether the plaintiff assumed the risk. 
as if that inquiry were independent of the basic question. must 
bewilder a jury. 

Where there is no evidence of contributory negligence and 
hence the crucial issue is whether the defendant was negligent, 
a jury which has found that the defendant was negligent must 
be completely at sea in attempting then to apply assumption of 
risk and may well be misled into a defendant's verdict although 
its initial finding of negligence analytically commands otherwise.* 
So also where the issue of contributory negligence is present, a 
jury which has found that the plaintiff acted prudently and hence 








lio 
11g 





*In Garton v. Public Service, 117 N.J.L. 520 (E. & A. 1936), plaintiff was invited 
to the premises of the defendant to paint its switchhouse He was injured as 
a result of an electrical explosion. The defendant contended that the occur- 
rence was rare and unavoidable by any Known technique and hence no negli- 
gence. There was no suggestion that Garton knew that this electrical oddity 
might occur where he was working The trial court charged negligence. con- 
tributory negligence and assumption of risk The jury found for the defen- 
dant. On appeal it was held error to have charged contributory negligence 


| he 


; against 


| just 
|promises for the future. I have 





because there was no evidence of it. Yet the court held that the issue of as- 
sumption of risk was properly left to the jury. If the jury found that the, 
defendant was negligent, that conclusion would necessarily have foreclosed a 
finding that Garton assumed the risk, and yet the jury, under the charge. was 
left with the duty to consider that false issue 


BAR INTEGRATION 


‘Continued from page 1) 





Just look at the advances and 
progress in the fields of medi- 
cine, chemistry and physics, and 
contrast it with that of the law. 

Are we practicing law much 
differently than we did one or 
iwo centuries ago? 

Has there been any substant- 
ial change in the manner of evi- 
agence taking? 

Why were administrative 
agencies created and why have 
they outstepped the practice of 
law? 

Have reforms in practice and 
procedure come from the volun- 
tary bar associations? 

The late Chief Justice Charles 
E Hughes said: 

“It is sometimes said that law- 
yers are far behind those who 
lead the army of progress, but 
this is because they have in their 
special keeping the accumulated 
riches of experience. There is 
cne department of endeavor, 
however, in which we must ever 
be foremost and that is in that 
broad field which has to do with 
the efficiency of the administra- 
ition of the iaws, the prompti- 
tude and reasonable certainty 
cf their execution, the removal 
of the obstacles to justice under 
law, of vexatious delays and in- 
ordinate expense. And in all ef- 
forts to improve the laws and 
their adjustments to new condi- 
tions and exigencies, society 
reeds the expert knowledge and 
the sympathetic understanding 
o1 the bar.” 

And in 1926. when Integration 
camie before the New York Bar, 
supported it, because he 
ceemed it necessary to carry out 
the purposes above 
However, it was defeated in New 
York at that time by the same 
veneralities and the same dire 
consequences that are mouthed 
it here. 

Incidentally, 
teresting to note 
clder men at the Bar who op- 
pose Integration, and not the 
vounger practitioners. The lat- 
ter see the need and deplore the 
unorganized and ineffe 
tive state of our voluntary State 
Bar Association. 

In writing these articles, I 
have tried to state facts and not 
opinions and a lot of 


expressed 


rather in- 
that it is the 


it ic 
al ao 


also tried to give you the opin- 
ions of others of standing and 
who know Integration and how 
it functions. 

I am going to wind up this 
series by quoting what one of 
cur most distinguished lawyers 
said, after he had made a care- 
ful study of Integration. 

“INTEGRATION IS A VITAL 

ISSUE. 

“I must content myself with 
summarizing the evidence sub- 
mitted to us: 

“(1) In those states in which 
the bar is organized, in which it 
functions as a unit, there has 
been far greater progress in the 
important work of adapting our 
judicial machinery to the chang- 
ing economic and social condi- 
tions of the twentieth century 
than in those jurisdictions where 
the state bar asociation is a vol- 
untary group, embracing gener- 
ally a mere minority of the bar; 

(2) our state bar associations, 
singularly enough, have not 
seemed to sense their responsi- 
bility for government. I say 
singularly enough, because it 
seems obvious that if the law is 
a public calling, as Senator Root 

* * so ably demonstrated years 
ago, we lawyers are as respon- 

‘ble for adapting our legislative 
inethods, our executive and our 
administrative methods as 


are our judicial methods to the 
reeds of the times. This 


ministrative agencies in both the 
tederal and state governments 


bar will in the future, if it is to 


lie calling, interest itself pro- 
foundly in the problems of gov- 
ernment state and federal, leg- 





jon a scientific and nonpartisan 
| basis. Be that as it may, in its 
peculiar and traditional field of 
jimproving the administration of 
| justice the evidence shows that 
|the bar has been most successful 
in those states where it is or- 
ganized and where it acts as a 
unit. 

“Argument after argument 
may be adduced in favor of the 
crganized bar. Counter-argu- 
ments (all of them based, in the 
final analysis, on the false as- 
sumption that license to practice 
law is a property right not in- 
| volving any corresponding duties 
to the courts, the government 
and society’) have been advanced 
against it. But all of the count- 
er-arguments fall to the ground 
ard all of the favorable argu- 
ments swing into line as mere 
supporting corollaries behind 
this fundamental and conclusive 
proposition: 

“The organized bar has prag- 
matic virtue. In short, it works. 
It succeeds where the voluntary 
state bar association has either 
tailed utterly or at best has 
funciioned only partially and 
spasmodically. Where the bar is 
unified, it has a standing with 
the bench, the chief executive, 
the legislative and the public 
cenerally that has nowhere 
else attained.” 


it 


Michigan Bar Approves 
Missouri Plan of 
Naming Judges 


rand Rapids ‘ACCN) A 
plan for a new method of select- 
ing Michigan Circuit and Su- 
Lreme court judges based on the 
‘Missouri plan,” was approved 
cy the State Bar of Michigan at 
annual meeting here. 


Ts 


Under the plan. all judges 
would be appointed rather than 
clected, as at present, and would 
hold office as long as voters con- 
tinued to give them a vote of 
confidence. 

The board’s committee on se- 
lection and tenure proposed the 
plan. which provides for choice 
by the governor from a list sub- 
mitted by a special judicial com- 
mission. 

The latter would include one 
Circuit judge. two members of 
the Supreme court, including the 
chief justice: three lawyers 
elected by the bar, and three lay 
members, appointed by the gov- 
ernor, who hold no other public 
office. 

After completion of his term, 
a court appointee under the plan 
would go before the people with 
no opposing candidate to win 
|either a vote of confidence or re- 
jection. 

A minimum annual salary of 
$25.000 and an eight-year term 
were also recommended for both 
Supreme court and Circuit jud- 


ges. 





|The Mid-Winter Meeting of the 
|New Jersey State Bar Association 


we/|will be held on.Dec. 8-9, 1950. 





was not contributorily negligent, 


may assume that despite its find- 


ing that the plaintiff acted with due care, recovery should be de- 
nied because of the vague notion that the plaintiff assumed the ris«x. 

Assumption of risk serves merely to confuse. A charge couched 
in terms of negligence and contributory negligence covers the field 
and is understandable. Unless someone can find a useful difference, 


{intelligible to the Bar and more importantly to the jury, assump- 
| tion of risk should be retired from the law. 


lack | 
of responsibility on the part of | 
the bar is the more remarkable | 
in view of the rapid growth over | 
the past twenty-five years of ad- | 


exercising widespread and vari- | 
ed judicial functions. I venture | 
the prophecy that the organized | 


uphold its pretensions as a pub- | 


islative and administrative alike, 


i “Infant 


|File Suit to Her Seares 
| tion in Atlauta Schoo), 


Marks Ist Tim: Sout 
Traditional Law Atta: 
in a Major City 


'§ 


ed 


ATLANTA, Ga. 
Marking the first time 
south’s traditional -publ: 
|segregation laws have 
tacked in a major city, 
}Manding elimination < 
segregation in Atlant: 
schools was filed in the 
District court in Atlant: 
jhalf of some 200 Negr 
children and their p 
against City Superinte: 
Schools Ira Jarrell and 
of the city board of edu 


It charged that the s 
segregated schools denie 
groes the equal prote 
ithe Fourteenth amend 
the federal Constituti 
suit also alleged discri 
|in the matter of buildin 
ses of study and other 
in the present segreg 
stem. 

A series of lawsuits 
ing equal facilities hi 
brought in other southe 
but the Atlanta action 
ther than any of the 
major cases in that 
the principle of segrega 
only other similar suit 
that principle in an el 
or secondary school is 
pending in Clarendon ( 
C. Negroes have 
through court actions i 
improvements in the 
schools in Virgnia and 
ing the segregation bar 
iate schools in Virginia 
ma and Texas. 

he Atlanta suit asks 
claratory judgment a 
permanent = injunctio 
making any distinction 
race or color in the < 
ties, advantages and 
provided by the Atlan 
system. 


a 


plaintiffs 
class they represent,” 
flaint asserted, “can 01 
educational advantage 
tunities and facilities 
those afforded white c! 
the public schools of A 
being allowed to atten 
wentary and seconda! 
which defendants 
unlawfully and _ illega 
taining and operating 
ly for white children.’ 

The petitioners said 
odically since Decem 
petitions have been 
the school board pol 
inequalities in educat 
portunity. “Despite 11 
tions,” the complaint s 
have ignored the req 
tailed to remedy the i: 
complained of.” 

Lawyers for the Neg! 
ing the suit were A. T 
F. E. Moore Jr., S. S 
and R. E. Thomas J 
Atlanta, and Thurgooc 
and Robert L. Carter 
York, general counss 
National Assn. for the 
ment of Colored Peop: 

The attorneys said 
pected to file immedia 
mal petition with th 
state board of educat 
their repeated petitic 
Atlanta school system 
ing that the Atlanta 
forced to provide equa 
They said this acti 
meet a point raised 
brought in Atlanta 
teachers’ salaries sev 
ago. The Negroes wo! 
in District court, but 
court was reversed by 
cf Appeals which hel 
Negro teachers had n 

a their iegal remec 
coming to court. since 
not appealed to the s 
of education. 

That case has been 
te the U. S. Supre: 
| which has not yet 
whether it will review it 


xna- 
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rder dated October 3, 
ted States Court 


dded to the said rule 
spectively, 


ll be docketed 





Procedure unless 


ismissal 





> 


Rules of Third Circuit 
Court of Appeals 


Amended 


1950, 
of Ap- 

the Third Circuit 
several rules of court 


ir 


VS: 


ed that paragraph (2) 
17 of this court be 
and a new paragraph 
, to 
as follows: 

ecord on Review—When 


i and Filed. Decisions of 


Court of the United 
iall be reviewed on the 
papers, which papers 
nstitute the record on 
‘he provisions of rule 16 
ith appropriate substi- 
govern the preparation 
ismission of the record 
The petition for re- 
the 
n review shall be filed 
he time prescribed by 
g) of the Federal Rules 
the Tax 

order has fixed 
ime. (See appendix 5.) 
If Not Docket- 
petition for review has 
docketed, the parties 
approval of Tax 
iay dismiss the petition 
stipulation fil 
ourt, or that court may 
the petition for review 
tion and notice | th 


and 
ana 


Nn 


a 





the 





er ordered that the first 
of subparagrapl f 
the first 





h (2), 

iragraph ‘e) of para- 
.and the whole of para- 
5), of rule 24 of this 


amended to read, re- 
‘as follows 

1 appendix (wh 
itely bound’ wh 

the relevant docket en 
w arranged chronolog- 











a single column, an} 
‘harge or opin of the 
ency, board or is 

the judgment. decree 


decision appealed 
to be reviewed or en- 





id such other parts of 
d material to the ques- 
sented as the appellant 
mer deems essential 
udges of the court to 
order to decide those 
n appendix containing 
ts of the record as h 
essential for the judges 
urt to read in ie 
the questions 

s have not been printed 
ypendix to the brief of 
llant or petitioner 


eply Brief. The appel- 


Pe i ne en en mm | 
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Federal Bar Committee Seeks Aid in Curbing 
Unlawful Practice 





The Special Committee on Un- 
lawful Practice of the Law of 
the Federal Bar Association of 
New York, New Jersey and Con- 
necticut is issuing a circular 
letter enlisting the aid of the 


| Bar to secure passage of the Gil- 





2 make ALL TYPES of MORTGAGE LOANS 
on NEW JERSEY REAL ESTATE 


with their clients’ 


in closing their loans 


a 

a 

a 

/ 

4 

3 

INDUSTRIAL = 

s 

a 

‘ 

4 

a 

lists of recognized Title Insurance a 
approval, represent € 
‘ 


for Mortoag 
a 


lette Bill and to help in curbing 
the unauthorized practice of the 
law. 

The letter is as follows: 


WHAT YOU CAN DO TO PRE-. 


VENT THE PASSING OF A 
GREAT PROFESSION 
by eliminating the fraudulent 
and fake practice of law by lay- 
men. 
Read Carefully: 

1. You can form your own lo- 
committee in your town or 
city to promote the passage of 
the Gillette bill to end the un- 
lawful practice of law. 


cal 





oner may file a re- 
may set forth in 
an appendix thereto such ad- 
ditional parts of the record as 
he deems it essential for the 
judges of the court to read in 
view of the parts printed by the 
appellee or respondent. 


lunt or petiti 
rly brief and 


“Further ordered that the first | ¢ 


sentence of paragraph (1) of 
rule 25 of this court be amend- 
ed to read as follows: 

(1) Time of Filing—Number 

Copies—Service of Copies— 
Reply Briefs. Within 30 days 
fter the record is filed with the 
cierk of this court the appellant 
or petitioner shall file with the 


clerk 20 copies of a printed brief 


and serve five copies thereof on 
cach opposing counsel. 
‘Further ordered that para- 


zraph (3) of rule 25 of this court 
repealed 

‘Further ordered that first 
*ntence paragraph (3) of 
29 of this court be amended 

as follows 
Call of Cases for Argu- 
The cases on the argu- 
st shall ‘unless sagen 
by the court) be lled 
argument in the aan in 
which they appear on the list, 
unless good cause is shown 
for an earlier hearing not until 
50 days after the record is filed 
in the clerk’s office 

“Further ordered that rule 38 
of this court be amended by ad- 
to paragraph (3) thereof an 
additional subparagraph ‘e) to 
read follows: 

“(e) All lawyers 
been members of the 
under any one or more of the 
foregoing provisions of this 
paragraph (3) and as such have 
attended as many three prior 
conferences.” 


be 
of 
ruie 
read 

3) 


cing 


as 
who have 
conference 
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as 
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Compa 


e Loans in New Jersey 


(|! | 


ELIZABETH, N. J. 


Wi ii 
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2. You can ask your local bar 


association to pass resolutions 
supporting the Gillette bill and 
appoint special committees for 


the purpose until it becomes law. 

3. Write to Senator Gillette 
immediately encouraging him in 
his sponsorship of this legisla- 


tion in the public interest. 
4. Visit, wire or write your 
;Congressman and Senator to 


support the Gillette bill. 

5. Interest your fellow lawyer 
in this fight to protect the ideals 
of our profession and the in- 
terests of the public. 

6. Send for as many free copies 
of the Gillette bill as you think 


you might use effectively. 

7. Give us your Own sugges- 
tions as to how we can win this 
fight. 


8. Awaken the public to the 
cangers of being represented by 
unlicensed laymen who pretend 
they are lawyers 

9. Contribute funds 


1 to help 
awaken the Bar of 


America to 








the evils which the Gillette bill 
will end. 

10. Join Association as an 
associate mber and help us 
arry through this fight to a 
finish. 

Trade Review of 
the Week 

NEW YORK ACCN !}—Nation- 
wide retail buyi Desc wide- 
spread fall ions, dipped 
slightly in the week ended Oct. 
4, Dun & Bradstreet, Inc., re- 
ports. Unse Oonably warm 


weather and uncertainty over the 
new credit controls and foreign 
events dered contribu- 
tory facto Over-all dollar vol- 
ume remained moderately above 


were 


the level of the comparable 1949 
week, however 

Wholesale buying rose in the 
1.ation during the week; the dol- 
lar volume rders was moder- 
ately above the level for the 
corresponding period of a year 
earlier. The number of buy- 


wholesale 
y slightly from 


varlous 


ers attendll 
centers dipy 





that of a week ago, while it was 
appreciably above last year’s fig- 
ure. 

Total ind production 
continued to edge upward dur- 
ing the week ended Oct. 4; the 
aggregate output was sustained 
at a level rkedly above that 
of a year Another all-time 
high was set electric power 
production. Initial claims for 
unemployment insurance were 
at a postwar low 

Steel ingot production for the 


to more than 
f capacity, a new 
xh. Automobile and 


week rose af 
101 per cent 
éll-time h 











truck output increased nearly 1 
per cent in the week ended Sept. 
<0; production was about 30 per 
cent above |] year’s level. 

Civil engineering construction 
for the week ending Oct. 5 rose 
almost 18 per cent to $288 mil- 
lion: it was 89 per cent above 
a year ago. Lumber production 
rose some 4 per cent in the week 
ended Sept. 23: output was about 
15 per cent above that of a year 
before. 

Lumber pments for the 
same period were about un- 
changed and were almost 11 per 
cent above a year ago; orders 
increased 1 per cent from the 
previous week 

Paperboard production for the 
week ended Sept. 30 increased 
nearly 3 per cent to a new post- 

ar high was some 14 per 
cent above a year ago. New pa- 
perboard orders rose about 16 
per cent during the same period 
and unfilled rders increased 


about 2 per cent. 
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Attorney General's Opinion 





Fon. Walter T. Margetts, Jr. 
stat@-Treasurer 
You have 


the South Amboy explosion of 
May 19, 1950. The Answer is 
“No”. 

According to the best informa- 
tion I have been able to obtain, 
the only appreciable damage to 
State property as a result of the 
explosion was suffered by a vet- 
€rans housing project owned by 
the State. This damage has been 
fully compensated for by insur- 
ance, and in connection with 
such compensation 
has assigned to the insurer any 
claim it might have against 
those responsible for the dam- 
age. 

Since the State has no cause 
c{ action for injury to its own 
property, the only basis that the 
State would have for a claim 
against anyone would be that as 
sovereign or guardian of its peo- 
ple, it was suing to redress a 
public wrong, As is stated in 59 
C.J. 316, ‘When suing, as sover- 
eign, a State must assert a public 
interest and it can not sue to 
|Vindicate only the right of a 
| private citizen.” 

I have examined the preced- 
ents as to what constitutes such 
a public interest, and there ap- 
pears to be no support for the 
view that extensive damage to 
persons and property as a re- 
sult of a disaster gives rise to 
such a public interest that the 
State can bring an action to re- 
cress the wrong. 

Even if the State could be a 
perty plaintiff in this matter, 
it seems well settled that it could 
not maintain a suit against the 
Federal government. The 
was so stated in State of Florida 
vs. Mellon, 273 U. S. 12, 18, as 
tollows: 

“Nor can the suit 
tained by the state because of 


be main- 


FORMAL OPINION 1950—NO. 58 | 


inquired whether | 
the State of New Jersey has a| 
claim against the Federal gov-| 


ernment for damages caused by | 
the alleged negligence of the} 
Coast Guard in connection with | 





|Guard was 


the State | 


any injury to its citizens. They 

are also citizens of the United 

States and subject to its laws. 

In respect of their relations 
with the federal government— 

‘it is the United States, and 

not the state, which repre- 

sents them as parens patriae, 
when such representation be- 
comes appropriate; and to the 
former, and not to the latter, 
they must look for such pro- 
tective measures as flow from 

that status.’ Massachusetts v. 

Mellon, supra, pages 485, 486 

(43 S. Ct. 600).” 

The foregoing opinion makes 
it unnecessary to determine 
whether the United States Coast 
negligent in the 
promulgation and enforcement 


cf rules for the safe handling of 


|explosives on waters under its 


law | 


Jurisdiction. 
By: 
Thomas P. Cook 


Deputy Attorney General 
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Nursing Mother Held Entitled to Jobless Pay 


Sacramento (ACCN) — 
fornia’s state unemployment in- 
surance appeals board has ruled 
that a mother unable to work 
by reason of nursing a child is 
entitled to state disability in- 
surance benefits of $25 a week. 

The question originated sever- 
al months ago when a Los An- 
geles waitress filed a claim with 
the state department of employ- 
ment, which administers the dis- 
ability insurance law. A_ pro- 
iracted subsequent controversy 
over the issue was marked by 
conflicting opinions of depart- 
ment officials and physicians. 
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